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CRIMINAL - FELONY

DEFENDANT WAS CONVICTED OF COUNT |
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BEFORE BRIDGES, P.J., CHANDLER AND GRIFFIS, JJ.

BRIDGES, P.J., FOR THE COURT:

1. Rodney Gadis Porter was convicted in the Circuit Court of Harrison County, First Judicid Didtrict,

of one count of murder and of one count of taking possession of or taking away a motor vehicle and



sentenced to serve concurrent terms of life and five years, respectively, in the custody of the Mississppi
Department of Corrections. Aggrieved by the judgment, Porter now gppedls to this Court raising three
issues.

STATEMENT OF THE ISSUES
|. Didthetrid court commit reversible error in denying Porter’ s jury ingtructions on sdf-defense?
II. Did Porter’s counsdl render condtitutiondly ineffective assistance, thus warranting anew trid?
[11. Doesthe cumulative effect of the errors made throughout tria condtitute reversible error?

FACTS

92. On December 29, 2000, Rodney Gadis Porter, being under the legd age to purchase dcohoal,
contacted David Fleming, an acquaintance who had previoudy assgsed in such a Stuaion, informing
Heming of hisdesire to get some beer. Fleming agreed and subsequently Ieft his house to pick up Porter
and purchase the beer. Afterwards, both returned to Fleming’s residence and proceeded to drink. At
some point, Fleming offered Porter acouple of unidentified pills, which Porter accepted and then ingested.
Shortly theredfter, Porter began fedinglight headed and dizzy, so he went to Fleming’s bedroom to lie
down. A few minuteslater, Fleming entered the bedroom, removed Porter’ s clothes, and sodomized him.
Porter then passed out.
13. Porter awakened the following morning to find himself lying on the bed naked. After briefly
searching the house, he surmised that he was done, 0 he readied himself to leave. In hispreparation, he
retrieved the automatic pistol that he had brought with him to Fleming's house but had hidden in the
bathroom upon arriva. Porter then made his way to the front door when he redlized that he was unable
to leave because every door and window in the house was secured by burglar bars, so he waited for

Heming to return.



14. When Fleming entered the house and closed the front door, Porter fired the gun, which struck
Heming in the face killing him. Porter subsequently dragged Fleming's body to another room, wrapped
it in a sheet, and then attempted to clean up. Afterwards, he fled in FHeming's car.

15. The body was not discovered for gpproximately three weeks when locd authorities went to the
house to investigate a complaint by neighbors of amanourished dog in FHeming' s yard. Once under the
scrutiny of the ensuing murder investigation, Porter agreed to give arecorded statement, which implicated
himin Heming's murder and the taking of Heming's car.

ANALYSS

l.
Jury Ingtruction on Sdlf-Defense

T6. Porter maintains that the tria court committed reversible error in denying his jury ingtructions on
self-defense. The standard demanded of this Court when reviewing jury instructions requiresthat we read
them as awhole with no single ingtruction taken out of context, and athough Porter is entitled to have the
jury ingtructed as to his theory of the case, his “entitlement is limited in that the court may refuse an
indruction which incorrectly states the law, is covered fairly e sewhere in the indructions, or is without
foundation in the evidence." Smith v. State, 802 So. 2d 82, 88 (120) (Miss. 2001) (citations omitted)
(emphasis added). After careful review, we are of the opinion that the trid court’ s ruling was proper, for
the evidence on record is insufficient to support Porter’ s requested sdlf-defense instruction.

17. Porter’ s sdlf-defense theory, and thus the subsequent request for a self-defense ingtruction, is
centered around histestimony inwhich hestated, “ Truly, you know, | don't know if you call it self-defense,
but to me, the f----- deserved it.” This statement by Porter is highly questionable asto whether it actually

evenplaced thetheory of sdlf-defense beforethe court. Moreover, the mere stlatement by adefendant that



his actions were the product of self-defense “is wholly incagpable by itsdf of rasing a factud question
requiring its submission to the jury.” Strong v. State, 600 So. 2d 199, 203 (Miss. 1992) (citations
omitted).

118. Asauming the sdalf-defense theory was properly presented at trid, entitlement to a self-defense
ingtruction demands bolstering by evidence “from which the jury may conclude that a defendant was
judtified in having committed the homicide because he was, or had reasonable grounds to believe that he
was, in imminent danger of suffering desth or great bodily harm at the hands of the person killed.” Id.
Porter testified that while waiting on Heming to return the following morning, thoughts of the preceding
evening enraged him, and after Heming entered the house, but before any verba exchange between them,
Porter shot Fleming. Porter clams his fear of harm resulted from thefact that Heming stood in front of the
door, as though to prevent any attempt by Porter to leave. Relying on this evidence done, Porter faled
to demondrate sufficient provocation by Heming at the time of the murder to judtify a sdf-defense
indruction. Accordingly, we find this issue without merit.

1.
I neffective Assstance of Counsd

T9. Porter clams that the deficiencies of hiscounsd at trid conditute ineffective representation, so he
should be granted a new trid. He raises this issue for the first time on gpped, but having retained new
counsdl, heavoidsany procedura bar. Porter assertsthat the principa grounds, upon which his contention
is founded, are the failures of his counsd (&) to make proper objections during the testimony of various
State witnesses, (b) to Sipulate asto Fleming' s sexud orientation, and () to call witnessesfor the purpose

of advisng the jury of Porter’ s history of mentd illness.



910.  Porter unquestionably possesses the legd right to now raise the issue of ineffective assstance of
counsd. However, on direct apped, Missssippi appd late courts are limited in their review to the record
of the trid court, so addressing the merits of an ineffective assstance clam “requires that (1) the record
affirmatively show ineffectiveness of congtitutional dimengions, or (2) the parties stipulate that the record
is adequate to alow the appellate court to make the finding without consideration of the findings of fact of
thetrid judge” Colenburgv. Sate 735 So. 2d 1099, 1101 (15) (Miss. Ct. App. 1999).
11. The limitation of appellate review is essentidly attributable to the fact that normaly the evidence
contained in the trid court record is insufficient to fully evduate the dam. Pittman v. State, 836 So. 2d
779, 787 (1138) (Miss. Ct. App. 2002). So, when presented with Situations:

where the issue is raised on gpped but the matter cannot be resolved without additional

fact-finding, the proper course for the gppel late court isto deny relief without preudiceto

the defendant to raise the same issues anew in apost-conviction relief proceeding where,

if gppropriate, thetrid court can conduct afull evidentiary hearing.
Sharp v. State, 862 So. 2d 576, 579-80 (T11) (Miss. Ct. App. 2004) (citing Miss. Code Ann. 8
99-39-19 (Rev.2000); Read v. State, 430 So. 2d 832, 837 (Miss. 1983)).
12. Clams of ineffective assstance of counsd require the defendant to satisfy the two-prong test
enumerated in Strickland v. Washington, 466 U.S. 668, 687 (1984), which was adopted by the
Missssppi Supreme Court in Sringer v. Sate, 454 So. 2d 468, 476-77 (Miss. 1984). Under the test
in Srickland, the defendant:

mugt [first] show that counse’s performance was deficient.  This requires showing that

counsd made errors S0 serious that counsd was not functioning as the “counsd”

guaranteed the defendant by the Sixth Amendment. Second, the defendant must show that

the deficient performance preudiced the defense. This requires showing that counse’s

errors were o serious as to deprive the defendant of afair trid, a tria whose result is

reliable. Unless adefendant makes both showings, it cannot be said that the conviction or

death sentence resulted from abreakdown in the adversary processthat renderstheresult
unreliable.



Strickland, 466 U.S. at 687. The Strickland standard is applied under the strong but rebuttable
presumptionthat counsel iscompetent and conduct at trid isreasonable, and appellate review of counsd’s
performancerequiresconsdering thetotality of thecircumstancesfor determiningwhether counsd’ sactions
were both deficient and prejudicid. Leatherwood v. Sate, 473 So. 2d 964, 969 (Miss. 1985).

113.  Inconsdering Porter’ sfirst contentionthat his counsdl’ sfailure to make various objections at tria
condtituted ineffective assistance, we are unconvinced from our review of the record that his clam is
sufficdent to rebut the presumption from Leatherwood that his counsel was competent and conducted tria
in a reasonable manner. Proper evauation of Porter’s two other contentions, that his counsdl failed to
dipulate as to Heming's sexud orientation and to cal witnesses for the purpose of adviang the jury of
Porter’ s history of mentd illness, requires an examination of evidence beyond the record before this Court,
and for that reason, Porter’ sentire ineffective ass stance clamisbetter consdered in post-conviction relief.

I11.
Cumulative Error

714. Inhisfind contention, Porter maintainsthat, inthe event that theindividua errorsthroughout histria
are deemed harmless, the cumulative effect of these errors deprived him of afundamentaly fair tria, which
requiresthis Court to reverse his conviction. However, when wefind no reversble error in any single part
of thetrid, we certainly cannot find reversible error asto thewhole, so asaresult, wefind thisissueto have
no merit McFeev. State, 511 So. 2d 130, 136 (Miss. 1987).

115. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY, FIRST
JUDICIAL DISTRICT, OF CONVICTION OF COUNT | MURDER AND SENTENCE OF
LIFE; COUNT Il TAKING POSSESSION OF A MOTOR VEHICLE AND SENTENCE OF
FIVE YEARS TO RUN CONCURRENTLY TO SENTENCE IN COUNT I, ALL IN THE

CUSTODYOFTHEMISS SSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO HARRISON COUNTY.



KING,CJ. LEE,PJ., IRVING,MYERS, CHANDLER, GRIFFISAND BARNES, JJ.,
CONCUR. ISHEE, J., NOT PARTICIPATING.



